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AN ORDINANCE TO AMEND CHAPTER 11 CF THE CITY CCDE OF THE -
CITY OF OPELIKA, ALABAMA,; SMOKING IN PUBLIC PLACES;
¥ PENALTIES FOR THE VIQE THEREOF

ORDINANCE NO.

BE IT ORDAINED by the City Council of the City of Opelika, Alabama, as follows:
Section 1. That Chapter 11 of the Code of Ordinances of the City of Opelika is hereby
amended by adding an Aricle, to be entitled Article II as follows:

TICLE
SMORING TN WORK PLACES AND PURLIC PLACES

Sec.11-100. Title
This Article shall be known as the Ciry of Opelika Smokefree Air Ordinancs of 2006

Sec, 11-101. Findings and Iptent
The City of Opelika does heveby find that:

Numerous studies have found that tobacce smoke is a major contributor to indoor air
poliution, and that breathing secondhand smoke (also known s environmental tobacco
smoke) Js a cause of disease in healthy nansmokers, including heart disease, stoke,
respiratory disease, and lung cancer. The National Cancer [nstitute determined in 1999
that secondhand smoke is résponsible for the early deaths of up to 65,000 Americans
annually. (National Cancer Institate (Nd), “Health effects of exposure to environmental
tobacco smoke: the report of the California Environmental Protection Agency. Smoking
and Tobacco Control Monograph 10,” Berhesda, MD: Natlonal Institutes of Health,
National Cancer Institute (NC), August 1999.)

The Public Health Service’s Nationa! Toxicology Program (NTP) has listed sccondhand
3moke as a lmown carcinogen, (Eavironmental Heallh Information Scrvice (EHIS),
“Environmental tobacco smoke: first lisied in the Ninth Report on Carcinogens,” LIS,
Depariment of Health and Human Services (DHHS), Public Health Service, NTP, 2000;
reaffirmed by the NTP in subscquent reports on carcinogens, 2003, 2005.)

A study of hospiial admissions for acute inyocardial infarctios, in Helena, Montang
before, during, and after a local law eliminzting smoking in workplaces and public places
was in cffect, has determined that laws to enforce smokefree workplaces and public
places may be associated with a reduction in morbidity from heart dissase, (Sargent,
Richard P.; Shepard, Rabert M.; Glantz, Stanton A., “Reduced incidence of admissiong
for myocardial 1afarction associated with public smoking ban; before and afier study,”
Brivish Medical Journai 328: 977-980, April 24, 2004 .

Secondband smoke is particularly hazardous 1o elderly people, individuals with
cardiovascular disessy, and individuals with impeired respiratory function, ingluding
asihmatics and those with obstructive airway diseasc. Children éxposed to secondhand
smoke have an increased risk of usthma, respiratory infections, sudden infant death
syndrome, developmental abpormalitics, and cancer. (California Environmenial
Protestion Agency (Cal EPA), “lealth cffcets of EXposure to environmentat tobacco
smole”, Tobrcco Controi 6(4): 346-353, Winter, 1997,

The Americans With Disabilities Act, which ‘requires that disahled pezsons have acecss
to public places and workplaces, deems impaigj respiratory function to be a disability,
(Daynard, R, A., “Environmenta] tobacco smoke and the Americans with Dissbilities
Act,” Nonsmokers’ Voice 13(1): §-9)

The U.8. Surgeon General has determined that the simple seperation of smokers and
nonsemokers within the same air space may reduce, but dogs not: eliminate, the exposure
of nonsimokers to secondhand smoke. (Department of Health and Buman Services, The
Health Consequences of Involuntary Smoking: A Repor: of the Surgeon Genzral, Public
Health Service, Centers for Disease Contrel, 1986.) The Environmental Protzction
Agency has determined that secondhand smoke cannot be redueed 1o safe levels i
busincsses by high rates of ventilation. Air cleaners, which are only capable of fiftering
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the particulate matter and odors in smoke, do not eliminate the known toxing in
secondhand smoke. (Environmental Protection Agency (EPA), “Indoor air facts no. 5:

environmental tobacco smoke,” Washington, D.C : Environmental Protection Agency
(EPA), June 1989)

The Centers for Diseasc Control and Prevention has determined that the risk of acute
myocardial infurction and coronary heart disease assoclated with axposure 1o (obacco
smoke is non-linear at low doses, increasing rapidly with relatively smail doses such as
those received from s¢condhand smoke or actively smoking one or two cigaretteas a day,
and has warned that all patients at increased risk of corenary heart disease or with known
coronary artery disease should avoid all indoor sovironments that permit smgking,
(Pechacek, Terry F.; Babb, Stephen, “Commentary: How acute and reversible arc the
cardiovascular risks of secondhand smoke? British Medical Journal 328:

$80-983, April 24, 2004.)

A significant amount of secondhand smoke exposure occurs in the workplace. Employees
who work in smoke-filled businesses suffer a 25-50% higher risk of heart attack and
higher rates of death from cardiovascular disease and cancer, as *well as increased acuge
respiratory diseace and meagurable decrease in lung function. (Pitsaves, C.; Panagiotakos,
D.B.; Chrysohoou, C.; Skoumas, J.; Tzioumis, K.; Stefanadis, C.; Toutouzas, P,
“Assoclation berween exposure {o environmental tobaceo smoke and the development of
acute coronary syndromes: the CARDIO2000 case-control study,” Tobaceo Control
11(3): 220223, Seprember 2002),

Smoke-filled workplaces result in higher worker absentesism due to respiratory disease,
lower productivity, higher cleaning and mainténance costs, increased health insurance
reics, and increased liability clajms for diseases related to exposure to sceondhend smols.
(“The high price of cigarette smoking,” Businass & Health 15(8), Supplement A: 6-9,
August 1997,)

Numerous economic analyses exumining restaurant and hote] receipts and controlling for
¢cenomis variables have shown gither n¢ differcnce or a positive economic impact afier
enactmenl of laws requiring workplaces 16 be smokefres. Creation of smokefree
workplaces is sound economic policy and provides the maximum level of employee
health und satety. (Glantz, 8.A. & Swith, L. The effcct of ordinanecs requiring sackefree
restaurants on cestaurant sales in the United States. American Journad of Public Health,
37:1687-1693, 1997; Colman, R.; Urbonas, CM., “The sconcmic impacl of smoke-fres
workplaces: zn assessment for Nova Seotia, preparcd for Tobacco Control Unit, Nova
Scotia Department of Health,” GPI Arlantic, September 2001.)

Smoking 35 & potential cause of fires; cigarette and. cigar bums and ash stains oy
mezchandiss and fixtures causes econemic damage to businesses, (“The high price of
cigarette smoking,” Business & Health 15(8), Supplement A: 6-9, August 1997.)

The smoking of tobacco is a form of air pollution, & positive danger to health, and a
material public nuisance.

Accordingly, the City Counci! finds and declares that the purposes of this oedigance are
(1) to protect the public health and weifare by prohibiting smoking in public places and
places of employment; and (2) 10 guarantee the right of nonsmokers t¢ breathc smokefise
air, and (o recognize thet the need 10 breathe smokefree air shall have priority over the
desive to smoke.

See. 11-102, Definitions

The following words and phrases, whenever used in this Asticie, shal! he construed as
defined in this Section:

A, “Bar" means an establishment that is devoted primarily to the serving of alcaholic
beverages for consumpton by gussts on the premises and where food sales
represent twsnty-five (25) percent or less of the bar’s gross annual reccipts, This
definition includes, but is not limited to taverns, ightclubs, cocitail lounges, snd
cabarats,
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“Business” means a1  sole propristorship, partnership, joint venture,
carporation, or other business entity, either for-profit or uot-for-profit, including
relail establishments where goods or services are sold; professicnal corporations
and gther entities where legal, medical, dental, engineering, srchitectural, or pther
professional services are delivered; and private clubs.

City means City of Opelika.
City Council means City Councit of the City of Opelika.

“Employee” means & person who is employed by an employer in consideration for
direct or indire¢t monetary wages or profit, and a parson who volunteers his or her
services for a non-profit entity.

“Employer” means a person, business, partnership, association, corporation,
including 8 municipal corporation, trust, or non-profit entity that employs the
services of on¢ or more individual persons. :

“Enclosed Area” means all space between 2 floor und ceiling that is enclesed on
all sides by solid walls or windows (exclusive of doorways), which cxtend from
the floor to the eailing, '

“Heaith Care Facility” means an office or institutjon providing cere or treatmsent
of diseases, whether physical, mental, or emotional, or other medical,
physiological, or psychologeul conditions, including but not lmited to,
hospitais, rehabilitation hospitals or other clinics, including weight control clinics,
nursing homes, homes for the aging or chronjcally ill, laboratories, and offices of
surgeons, chiropraciors, physical therapists, physicians, dentists, end all
specialists within these professions. This definition shal! include all waiting
rooms, hallways, private rooms, semiprivate rooms, and wards within health care
facilities.

"Place of Employment™ means an area under the control of a public or private
smployer that employees normally frequent during the course of employment,
including, but not limited to, work aress, employee lounges, restrooms,
coaference ooms, mecting rooms, classrooms, employee cafeterias, hallways,
and vehicles. A private residence is not a “place of employment” unless it is used
as e child care, adult day care, or heaith care facility.

“Private Club” means an organization, whether incorporated or not, which is the
owner, lesses, or ocoupant of a building or portion thereof used exclugively for
club purposes at all times, which is operated solcly for e recreational, fratemal,
social, patriotic, political, benevolent, or athletic murpose, but aot for pecuniary
gain, and which only sells alcobclic beverages incidental to its operation. The
abfairs and management of the organizatios are conducted by & board of directors,
cxccutive corpmines, or similar body ¢hosen by the members at ot annual
mesting. The organization has established bylaws sndfor a constitution to ROVEm
its activitles, The organization has been grantzd an exemption from Te payment
of federal income tax, g5 a ¢lub under 26 U.8.C. Seetion 501,

“Public Place” means an enclosed avea 1o which the public is invited or in which
the public is permited, including but not limited Lo, banks, bars, educational
facilities, health care facilities, hots] and motel lobbies, laundromats, public
trensportation fhcilities, reception areas, restaurants, retail food production and
marketing ¢stablishments, retzil service cstablishments, retail stozes, shopping
malls, sports arenas, Lheaters, and walting rooms. A private club js a “public
place” when being used for a function to which the genecai public is invited, A
private residence is not a “public place™ uniess it is used as a’ child care, rdult day
care, or health care facility,

“Restaurant” means an cating establishment, including but not limited to, coffee
shops, cafeteriag, sandwich stands, anc private angd public school cafeterias, which
gives or offers for sale food to the public, guests, or employees, as well o5
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kitchens and catering facilities in which food is prepared on the premises for
serving elsewhere. The term “restauraat” shall include a bac area within the
castairant,

“Retail Tobaceo Store™ means a retail store utilized primarily for the sale of
tobacee products and accessories and in which the sale of other products is merely
incidental,

“Service Line™ means an indoor line in which one {1) or more persons are waiting
for or receiving service of any kind, whethet or not the service involves the
exchangs of money.

“Shopping Mall” means an enclosed public walkway or hall area that serves to
connect ratail or professional establishments.

“Smoking” means inhaling, exhaling, burning, or tarrying any lighted cigar,
cigarette, pipe, or other lighted tobacco produet in any menner or in any form.

“Sports Arena” means sports pavilions, stadiums, gymnasiums, health spas,
boxing arenas, swimming paols, roller and ice inks, bowling alleys, and other
similar places where members of the general public assemble to cngage in
pliysical exercise, participale in athletic compchition, or witness sports or other
events.

All enclosed facilities, including buildings and vehicles owned, leased, or operated by the
City of Opelika shall be subject to the provisions of this Atticle.

Sec. 11-104. Prohibitio oking in Bnclosed Public Places

Smoking shall be prahibited in all enclosed public places within the City
of Opelika, including but not limited to, the following piaces:

Al

B.
C.
D.
E.

F.

Agquarniums, galleries, libraries, and museums.

Arcas available to and customarily used by the general public in businesses and
nonprofit entities parronized by the public, iscluding but not limited 1o,
professional offices, banks, laundromats, hotels, and motels.

Convention facilities,

Educational facilitics, both public and private.

Elevators.

Facilities primarily used for exhibiting & motion picture, stage, drama, lecture,
musical recital, or other similar performencas.

. Heelth care facilities.

. Hotel znd motel lobbies.

Licepsed child care and adult day care facilities.

Lobbies, hallwzys, and other common areas in apactment bufldings,
condomiaivms, trailer paris, retirement facilities, nursing homes, and other
multiplesunit residential facilities.

. Polling places.

L. Privale clubs when being used for a functon to which the general pubiic is
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invited.

M, Public wansporiation facilities, including buses and taxicabs, under the authority
of the Lec Russell Courcil of Goverments, and ticket, boarding, and waiting areag
public transit depots.

Y

. Restaurants.
C. Restrooms, lobbies, reception areas, hallways, and other common-use areas.
[. Ratail stores.

Q. Rooms, chumbers, places of meeting or public assembly, including school
buildings, vnder the control of an agency, board, commission, commitiee or
council of the City of Opelika or a political subdivision of the State, to the extent
the place is subject to the jurisdiction of the City of Opclika,

R. Service lings.
5. Shopping malls,

T. Sports arenas, including enclosed plases in qutdoor arenas.

Sec. 11-105. Prohibition of Smoking in Pluces of Employment

A. Smoking shall be prohibited in all enclesed facilities within places of
employment without exception. This includes common work areas, augditoriums,
classrooms, conference and meeting rooms, private offices, slevators, hallways,
medicat facilities, cafeterias, employce lounges, stairs, restronms, vehicles, and
ull other enclosed facilities.

B. This prohibition on smoking shall be communicated to all existing employees by
(he effective date of this Article and 10 8l prospective employees upen their
application for employment.

Sce, 11-106. Prohibition oking in Qutdoor Arenas and Stadiums

Smaking shall be probibited in the seating areas of all outdoor arenas, stadiums, and
amphitheaters,

Sec. 11-107. Rewsonable Distance

Smoking is prohibited within a reasonable distance of ten {10} feet outside an enclosed
area where smoking is prohibited, s0 as to insure that tobuceo smoke does not enter the
area through ¢ntrances, windows, ventilation systems or other means,

The owner, operator, manager ot other persons in control of an establishment may
declars that smoldng is prohibited within a preater distance outside an enclosed arex
whete smoking is prohibited. If smoking is prohibited outside the building within a
greater distance than ten (10) feet, a coaspicuous sign shall be posted at every entrance
stating that smoking is prohibited within a specific distance (in feet) from the building.
Smoking shall be prohibited in any place in which 2 sign conforming 10 the requirements
of this section is posted.

Sec. 11-108. Where Smoking Not Regulated

Notwithstanding any other provision of this Article w the contrary, the following areas
shall be exempt from the provisions of Sections 11-104 and 11-105:

A. Private residences, except when used as a licensed ¢hild care, aduit day care, ar
health care facility.
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B. Bars

C. Hotel and motel rooms that are rented to guests and are designated as smoking
rooms; provided, however, thal not more than twenty percent (20%) of rooms
remted 1o guests ia a hotel or motel may be so designated. All smeking rooms
on the sane floor must be contiguous and smoke from these rooms must not
inffltrate into areas where smoking is prohibited under the provisions of this
Article. The status of rooms as smoking or nonsmoking may not be changed,
except to add additional nonsmoking rooms.

D. Retail tobacco stores, provided that smoke from these places does not infiltrate
into areas where smoking is prohibited under the provisions of this Article.

E. Private and semiprivate rooms in nursing homes and long-term care facilities
that are occupied by one {1) or more persons, all of whom are smokers and
have requested in writing to be placed in a room where smoking is permitted;
provided that smeke from these places does not infilirate into areas where
smoking i3 prohibited under the provisions of this Article.

F. Privete clubs that have no employees, except when being used for a function to
which the general public is invited,

G. Ountdoor areas of places of employment except those covered by the provisions
of Sections 11-106 and 11-107.

Sec. 11-109,  Declacation of Establishment as Nonsmoking

Notwithstanding any other provision of this Article, an owner, operator, manzager, or
olher person in contrel of an establishment, facility, or outdoor area may deciare that
entire estubliskment, fiscility, or outdoor area as a nonsmoking place. Smoking shall be
prohibited in any place in which a sign conforming 1o the requiremcents of Section 11-
110{A) is posted.

Sec. 11-110. Posting of Signs; Responsibility of Proprietors

A. “No Smoking” signs or the internatlonal “No Smoking” symbol (consisting of a
pictorial representation of a burning cigaretts ¢nclosed in a red ¢ircle with a red bar
across it} shall be clearly and conspicucusly posted. in ¢very public place and place of
employment where smoking is prohibited by this Article, by the owner, operator,
manager, ar other person in control of that place.

B. Every public place and place of employment where smoking is probibited by this
Article shell have posted al cvery cnirance a conspicuous sign ¢learly stating that
smoking is prohibited.

C. All ashirays shall be removed from any arsa where smoking is prohibited by this
Article by the owner, operator, manager, or other pecson having contro! of the arsq,

D. The owner, opésator, manager or other pesson haviag control of any area where
smoking is prohibited by this Articlo shall request any person smoking in violation of
1his Article to stap.

Sec. 11-111. Nonretaliation; Nonwaiver of Rights

A. No person or employer shall discharge, refuse to hire, or in any manner retaliate
against an employee, applicant for employment, or customer because thar employee,
applicant, or customer exercises any rights afforded by this Article or reports or
attemnpis (o prosecule s violaton of this Article.

B. An employes who works in a setting whers an employer allows smoking does not
waive or otherwise surrender any legal rights the employee may have against the
employer or any other party.
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Sec¢, 11-)12. Enforcement

Al

This Adrticle shall be enforced by the Lee County Heath Ofﬁw:, or an avthonzed
representative thereof, or the Mayor or his duly authorized designees or
represcotulives.

Notice of the provisions of thig Arti¢le shall be given to all epplicants for o
busincss license in the City of Opelika.

Any citizen who desires to regisier & complaint under this Article may iz_ﬁliate
enforcement with the Lee County Health Department or the Mayor or his
designess..

The Lee County Health Department, Opelika Fire Depariment, the Building
Official or their designces shall, while an establishment is vadergoing otherwise
mandated inspections, inspect for compliance with this Article.

AD owner, manager, operator, or employee, of an establishunent regulated by this
Article shall inform persons violating this Article of the appropriate. provisions
thercof.

Norwithstanding any other provisian of this Article, an employee or private
citizen may bring legal action to enforce this Article.

In 4ddition to the remedies provided by the provisions of this Sectian, the Lee
County Health Department, the Mayor or any person aggtieved by the failure of
the owner, operater, toanager, or other person in control of a public place or a
place of employment to comply with the provisions of this Article may apply for
mjunetive relief 10 enforee those provisions in any court of competent jurisdiction.

Sec. 11-113. Violatiang and Penslties

A

A person whe smokes in an area where smaking is prohibited by the provisions of
this Article shall be guilty of 2 misdemeanor, punishable by a fine not exceading
fifty dollars (350).

A person who owns, manages, operates, or otherwise controls a public place or
place of employment and whe fails to comply with the provisions of this Article
shall be guilty of a misdemeanor, punishable by:

1, A fing not exceeding one hundred dollars ($100) for a first violation

2. A fins not exvzeding two hundred dollurs ($200) for a second violation
within one (1) yeaar,

3 A fine not exceeding five hundred dollars ($500) fox each additional
violation within one (1) year.

In zddition to the fines established by this Section, violation of thie Article by a
perscn who owns, manages, operates, or otherwise contzols 4 public place or
place of employment may result in the suspension or revocation of aay permit or
license issued to the person for the premises on which the violation cccurred,

Violation of this Article is hereby declared to be a public nuisance, which may be
abated by the Lee Counly Health Department or the Mayor by restraining order,
preiiminary and permacent injunction, or other means provided for by law, and
the Lee County Health Department and/or the City may take action 1o recover the
costs of the nuisance abatément.

Each day on which a violation of this Article occurs shall e considered a separate
and distinet violation.



Sec. 13-114. Public Education

The Mayor or his designees shall engzge in 2 continuing program to ¢xplain and clarify
the purposes and requirements of this Article to cilizens affectsd by it, and to guide
owners, operators, apd managers in their complisnes with it. The program may include
publication of a brochure for affected businesses and individuals expiaining the
provisions of this ordinance. '

Sec. 11-115. Governmental Agency Cooperation

The Mayor shall annually request other goverarnental and educational agencies having
facilities within the City of Opelika to establish local operating procedures in cooperation
and compliance with this Article. This includes urging all Federal, State, County, City
aad School District agenciss to update their existing smoking control regulations (¢ be
consistent with the current health findings regarding secondhand smoke.

Sec. 11-116. Other Applicable Laws

Thois Article shall not be interpreied or construed o permit smoeking where i1 s otherwise
restricted by alher applicable laws,

Sce. 11-117. Liberal Construction

This Article shall be liberally construed so as to further its purposes.
Sce. 11-118, Severability

If any provision, clause, sentence, or paragraph of this Article oz the application thereof to
any person or circumstances shall be held iavalid, that invalidity shall not affect the cther
provisions of this Azticle which can be given effect without the invalid provision or
application, and 1o this end the provisions of this Article are declarcd to be soverable.

Sce. 11-119. Effective Date

This Article shall be effective ninety (90) days from and after the date of its adoption and
publicazion as required by law,

Section 2. The provisions of this Ordinance are severgble. If any section, subsection, or

provisions of this Ordinance be for any reason declared void of invalid, such javalidity shall not
effect any other section, subsection of provision of this Ordinance.

Section 3. This Ordinance shall become effective within ninety (90) days from and after
the date of its adoption and publication as required by law.

Seciion 4. The City Clerk is hereby authorized and directed to publish this erdinance one
{1} time in the Opelika-Aubumn News, a newspaper of general circulation within the City of
Opeliky, Alabama.

ADCPTED AND APPROVED by this City Couneil of the City of Opelika, Alsbama on

-1
this the c?/ day of EA}-&QH{ 2006,

ATTE

CITY CLERK



2 Flusas
TRANSMITTED TO MAYOR this the day of _/Th 2006.

c CLERX
AC MAYOR
APPRQVED this the _gli day of _/eplu 20086,
ATTEST: MATOR ’ !
CITY CLERK
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